that for the period August 18, 1971 to approximately
August 17, 1981, respondent was assessed for 50 citations
which it paid.  They also agreed that the proposed civil
penalty of $160 will not adversely affect the respondent's
ability to continue in business, that the violation in question
was rapidly abated by the respondent, and that the presiding
Judge has jurisdiction to hear and decide the case (Tr. 5-6} .

Petitioner's Testimony and Evidence

Earl S. Swem testified that he is employed by the respondent
as a production miner, and he testified as to his experience
and training.  He confirmed that he worked at the mine in
question on April 27, 1981, and he described the stope where
he worked as 25 feet wide, 100 feet long, and that the roof
height ranged from 40 to 60 feet (Tr. 16) .  He stated that
on Friday, April 24, 1981, he had fired one shot consisting of
six to nine holes, and that he did so to remove some hanging
material.  He next returned to work on Monday, April 27, 1981,
and began scaling in the stope area so that he could determine
where it was safe to begin work.  He began scaling from the
left side because "the hanging looked pretty good" (Tr. 19) .
He then proceeded scaling to the right side, and while moving
back across the area he was struck on the head and his hard
hat by a piece of rock.  He continued scaling, but then
"felt kind of wheezy," and he decided to go to an adjacent
stope where two other miners were working to tell them what
had happened.  His neck began to bother him, and he was pale,
and it was decided that he should leave the area.  He was
taken to the mine surface and subsequently went to a chiropractor
who sent him to the hospital to have his neck x-rayed.  The
x-rays proved negative, and after some treatment by the doctor,
he went home and returned to work the next day on April 28, 1981
(Tr. 20) .

Mr. Swem stated that he was standing on the muck pile
scaling when the rock struck him, and that he was approximately
a foot to three feet from the roof.  He did not see what
struck him because he was struck from the rear, and he did
not examine the area to determine what struck him because
he was dizzy and didn't want to take the chance of something
else hitting him.  He confirmed that he' examined the area
before beginning the,scaling work, and he described what
the area looked like (Tr. 25).  He also confirmed that prior
to the incident, he had asked many times that a second person
work with him in the area (Tr. 25).  He stated that he has
asked his boss or the checker for different helpers because
"the hanging was in there, it wasn't the best to stay around
by yourself, a lot of times" (Tr. 25).

2604and it is rejected.
